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RECENT IMPORTANT DECISIONS 65 

the Bullock case the court stated that the contract of conditional sale 
would be binding between the mortgagor and the vendor (intimating 
that as between these parties the machines did not become part of the 
realty) but held that as between the mortgagee and the vendor a "different 
question arises," and as between these last two named parties the machines 
became part of the realty. The sum and substance of the two decisions is 
that the Wickes Brothers case gives the mortgagee no higher rights than his 
mortgagor, while the converse is held in the Bullock case. In the Wickes 
Brothers case the court stated the legal criterion to be the intention to annex. 
Reeves, Real. Pro., § 12, p. 15; 13 Am. & Eng. Ency. of Law, Ed. 2, p. 597. 
In the Bullock case the court completely ignored the intention to annex as a 
criterion and seemed to apply the so-called mode of annexation. Reeves, 
Real Pro., § 17. p. 21, 26, and the adaptability to premises rules, REEVES, Real 
Pro., § 20, p. 25, for it says, "The generators were permanently built into the 
power plant and were an essential part of the construction for which the plant 
was erected." (Italics ours.) 19 Cyc, p. 1036, et. seq. Perhaps the real dis- 
tinction between the two decisions is that in the Bullock case the court gives 
more weight to the presumption that the owner of the land intended the ma- 
chinery to become part of the realty in favor of the mortgagee who claimed 
through him ; Clary v. Owen, 15 Gray, 522, while in the JVickes Brothers case 
the court laid greater stress upon the expressed intention of the landowner 
as found in the contract between him and the party who insists the fixture is 
a chattel. Reeves, Real Pro., § 29-35 ; Tifft v. Norton, 53 N. Y. 377. 

Husband and Wife — Action against Parent for Alienation of Affec- 
tions — PRESUMrTTON and Burden OF Proof. — Plaintiff was married to X. De- 
fendant, the mother of X, was displeased with her son's marriage, and, it is 
alleged, persuaded him to leave his wife, who sued the mother for the alien- 
ation of X's affections. In the Circuit Court judgment was given for defend- 
ant, and plaintiff took the case up to the Circuit Court of Appeals, assign- 
ing as error the charge which the judge below gave to the jury. It was, in sub- 
stance, as follows : "The reciprocal relations of parent and child continue 
through life. There is a right, with proper limitations, of the parent to ad- 
vise the child and the right is to be protected as are the rights of husband 
and wife. * * * If you should find from the evidence that defendant did 
anything to bring about the separation the question is : Was that done from 
malice or from a proper parental regard? Defendant has a right to advise 
her son if she did so in good faith with proper limitations and the proper mo- 
tive and was not an intermeddler. A clear case of want of justification on 
her part should be shown before you can return a verdict against her, if you 
should find that she did interfere to produce a separation between these peo- 
ple." Held (SeverEns, J.), that the instruction was correct. Hossfeld v. 
Hossfeld (C. C. A. 6th Cir. 191 1) 188 Fed. 61. 

Although the cases in which this point has been involved are few, the 
clear weight of authority holds that one charging alienation must prove that 
he who is charged was actuated by malice. Multer v. Knibbs, 193 Mass. 556, 
79 N. E. 762; Klein v. Klein, 31 Ky. Law Rep. 28, 101 S. W. 382; Kelso v. 
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Kelso, 43 Ind. App. 115, 86 N. E. 1001 ; Zimmerman v. Whiteley, 134 Mich. 39, 
95 N. W. 989. Kelso v. Kelso draws a distinction between lack of justification 
and malice. Said Hadley, J., in that case : "In an action against a parent for 
the alienation of a husband's affections, an instruction that the law presumes 
that the acts, persuasions and influences of a parent relating to a child were 
made in good faith and with sufficient cause, but if it be shown that such acts 
were without good cause or legal ground, the parent would be liable, was er-j 
roneous, the mental attitude, design or intention being wholly eliminated. 
While the absence of good cause or legal ground might warrant the jury in 
finding malice, it would not necessarily compel them so to find." At a cursory 
glance the approved instruction may seem to contradict the distinction be- 
tween malice and lack of justification made in Kelso v. Kelso. It will be noted 
however, that the instruction merely states that lack of justification must be 
proved before a plaintiff can have judgment and does not state that that in 
itself is sufficient. It is clearly the intention of the court from the first sen- 
tence of the instruction, not to allow a judgment for plaintiff if less than 
malice be proved. 

Husband and Wife — Liability of Husband where Credit is Extended to 
Wife. — Plaintiff, a mercantile corporation, sued defendants, who are husband 
and wife and living together, to recover the value of goods contracted for by 
the wife, charged to her, and used for furnishing and maintaining the home. 
The lower court rendered a verdict against defendant wife and in favor of 
defendant husband. The plaintiffs appealed from the judgment in favor of 
defendant husband. The court, after pointing out that the charging of goods 
to the wife does not prevent a showing that credit was really given to the 
husband, held that the contracts in issue, being written and express and made 
with defendant wife, are sufficient evidence to establish that credit was given 
to her alone. The remaining question : Can the husband be held for goods 
sold on the wife's credit? is answered negatively and the decision of the 
lower court affirmed. H. Leonard & Sons v. Stowe et al. (Mich. 191 1) 18 
Det. Leg. News, 541. 

As a consequence of the inability of a feme covert to contract, the point 
in question never arose at common law, but with the enactment of statutes 
giving to a wife substantial equality with her husband in the making of con- 
tracts, cases involving the point have arisen. To date seven jurisdictions have 
expressed themselves and the rule followed in the Michigan case is the one 
adopted by five of them. Pearson v. Darrington, 32 Ala. 227; Taylor v. Shel- 
ton, 30 Conn. 122; Mitchell v. Treanor, 11 Ga. 324; Byrnes v. Rayner, 84 Hun 
199, 32 N. Y. Supp. 542; Johnson v. Briscoe, 104 Mo. App. 493, 79 S. W. 498. 
Two jurisdictions maintain the opposite view. Warrington v. Anable, 84 111. 
App. 593; Edminston v. Smith, 13 Idaho 645, 92 Pac. 842. Of these the former, 
which is the decision of an inferior court and is but meagerly reported, con- 
fuses the two situations, "giving credit to" and "charging to." Had Shepherd, 
J., in this case used "giving credit to" in the sense in which the cases cited pre- 
viously have used it this case would undoubtedly have been in line with those 
cases. The remaining case however, seems to be clearly against the weight of 



